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BEFORE THE
SI. RFACE TRANSPORTATION BO \RD

PYCO 1NDUSTRIFS, INC -- FREDER )
IJ\C APPLICATION - SOUTH PLAINS ) FINANCE DOCKET
bWITCHING, LTD CO. ) NO 34890

RliPLY JI\ OPPOSII ION TO MO I'lON I-'OR
F.NFOKCKMKIST OU CLARIFIOVI ION

PuiMi.ml io 40 C F R ^ 1104 13<a). SOLTH PLAINS SWITCHING, LTD CO (SAW)

hcichy replies in opposition to a Motion foi Enloiccmcni 01 ClaMticalion (Mommj filed by

I'YCO liidustnes. Inc (P^ CO) on Fehiu.ir> 11, 200S

The Board mav lawlull> clanfv ilsdeuhion scixcd AuyiiM 31. 20D7 (Auyiihl 31

DJOIMOII). bin it cannoi lawfully cnlbicc lh.il decision P'irsik'ni 10 JO IJ S C ^1170-K.D. any

raiucsi lln fiifoKenicut is requiicil io he filed in a United Slates Disinci Court The siaiuli*

cued :ii pages 2-3 of the Motion do not authorize the Board to enforce us own decision

SAW icspcci fully requests expedited disposition of the Motion Sine*. Novemberl),

20u7, llic d.itc im whith tlit lix-dci IIIIL* s.ilu \v:ib closed, BNSF has been making pavinuius of W

pfi LJI nn u.iftK io tn fiom Bunih 10 l*> C'O, raihci llun to SAW. on the ground that die Dunis

nuckh ucie iiuluded in the Icodei line sale At \vt* demonsiraitf in this Reply, die Hums u.nks

\\eie c\nlkiilvtfxcludml fiom the feeder line bale Thus, those payments should have been made

to SAW, and should be made to SAW going loiward Loss ol the ie\enuc horn those payme.m±i

has hjui a iignillcant hardship on SAW Expedited disposition is, niiiun.il so that those

(p.m and liiiuic) will he made in S \\\ xM'lwu1. addition.il delav



I. CLARIFICATION OF THE AUGUST 31 DECISION IS NO'J RFQUIKED
BKCAUSi: SAW MAS REI.INQU1SHED ITS CLAIM 'I HAT PVCO CANNOT
USF SWITCH 310 _

SAW is in hiiyalion \\tt\\ BNSF in a Texas C'oint ici-aiding ownership of all main line

swilUies in Hie .iie.i previously served by SAW Thai is (he litigation thai is refened 10 in

PYCO'b "Supplemental Mem<uanduni" filed on l;ebuKir\ 25. JflflS Those switches weiv

lonveved hy BNSF to SAW by Bill ol'Sale in |0*W (BNSI- h.is icmoved (i numbui of Iho^c

swid'hes ) The switches conveyed by BNSF lo SAW are :is Follows1

Smlch To Location
Track 310 Uibhock
I Kick 320 (cast iind west) Lubbock
riaik33(J Lubbock
I uick ,"U(J (e:ist .ind \\CM) I uhhock
I rack 929s (repKitcd a dinnmnd) Uibhock

•Ml ofihobJiVMkhes .ire sl.ile-ol-lhe-.nl 136-pnuiul ulcc1ronii,jll>-cuiilinllci.l power swiiJu.s.'hL

10 lieopeiMled by .iiuin ilisp.itchci. Unless and until SAW is iiidicially dcclaicd lo be theouner

ol" those switches, SAW is noi in a position to challenge use ol those switches by P^ CO 01

BNSF. noi to seek compensation for such use

II. CLVRIRCA'IIOIN OF THE AUGUST 31 DECISION IS NOT REQUIRE:!)
BEC'-UJSE THAT WXISION CLEARLY PROVIDES THA P TRAC KACJF, AT
BURRIS. TKXAS IS NOT INCLUDED IN THE SAKE \ _ _

IM ,i -iiation thiil is sep.uaic Mom [hc.st.uioii ufLubhoLk. lexas Bun ID is listed in

the IMYiciul Kj'lujy Sdilion Index as Station Nu 422SO (cec 1 he Oln\ itil R.nl\va\ Guide at

11125). Lubbock is listed in Ihat Index as Sun ion No. 42200 (/"</ at EI29)



Hie li.itks *it Bin lib- aie noi connected lo llie Hacks i\\ I ubbufk lli.il mri*: icuuued lo he

Ihc iraiks Ji Ruins me seaMieil Horn those Lnhbock luck* b BNSF's in.iin line IMC\S

No shippei ai Bums complained about inadequate KH! seivice

In the '\ugust 31 Decision, the Board did not puiport to rcquiic SAW to sell the ir.ic.ks di

Bui i is Had ihclioaid done so, SAW would ha\c sought judicial icvicwol thai aciion Ifiht-

BtuirJ \vcic to Jitcnipl to do ±>o now uiulci llic guise of.j cknilu'iition SAW would Like (hut

jchon lo Conil

The clcaicsi evidence Lhai SAW was not oideied 10 sell ihe Bun is Hacks is jt page ^ ol

Ihc August?! Decision, w? (cmphjsis added)

. . . Ncilhtfi PYCO noi KJKY has bought jn> nackage lights, ovci SAW
(whidi would lelain onlv physically sen.inile .•.mall knaths of Hack al Sliilon and
Bin i ia)

Th.U i.innni me. in anything olhci OKMI that SAW uould leuiin ihe Hacks at Bums, i c , tlui :h<?

s.ilc \\ould not include the Burns liack.igc

The icinanulcr ol'lhc Align. si \\ Decision bolsters OKU conclusion Thus, on the veiy first

piiyc ot ilui decision, the Boaicl endued SAW to "sell us rail lines m Luhbock, TX" (not its

BuiiiiUiK'kb) Al p.ige2 ol the decision, the Boaid dcscnhed PYCO's leedei lino .ippliCtilinu .1^

directed at S\W's "Lubbock KII] lines" Al the same ptigc, SAW"? lad lunss \\cic described .is

located "in nn indusitial aica of Lubbock"

The rvnumUerof llie August 31 Dceihion is icpL'to \vilh rcfeicnccs to SAW's 'Uilibock

lines "iisthosiihicet mallui ol'ihe feedei lincpioceedni" (.it ̂ ,4. 5, S. 1J. 12. P. IS. ] 7. IS 13.

34, 3S. 36, and 37)
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hfuew of Hie-overwhelming evidence in lire August 31 DeuMun itself Uial SAW \\.is

returned lo sell Us mil lines in Luhhock.T.X.".nid lint S\W would "iduin uuck ill BiiiiiV'.TX.

anv puiponed "cljnfic-iHion" issued nioic tlun si\ moiUhb Iniei thai the leomreincnt to sill also

encompassed trackage M the nhvsicalK-scnaiatcd. indcnendcnt si.Uion of Burns. TCXJIS would be

iliMrlv unlawful

In \ icw iifilui evidence, ihc- bUlciiicni nfS'VW's counsel eilcd in PYCO (Molion,

AiijLh \ I), ihai SAW would LUII\C> 10 PYCO thai whn.li SAW icccivcd horn BNSI". miM IK

unJeiMuod [o refei lo the MI! lines in Lubbock ilutl SAW had been oidcied to sell by vniue ol the

Aujjuii 31 Decision SAW's counsel wasi&i retelling 10 SAW r;nl lines ihm SAW was noi

oidcied 10 sell, i e , the idil lines i\( Bums that wcic acknowledged by the Board lo IKIVC been

lel.miedbv bAW

Ai puiio lo ofns Motion, PYCO cl.tims that the levcnuc siiedm fiom Burns is e.ibenii.'l

loi the ocuMOinic operation of Hie Luhbock uul assets This Board in its August 31 Decision

lound ilui I ho liiil lines' lk|UKhilion value exceeded iheu value as a going concern II is SAW

ibat is suflenn" unfanly fiom loss nf the Buriisicvenucstiojim

In ^um, [he August 31 Decision is lequireJ lo ion Kim undisluibed nulwithsi.irding any

confusion cMiiscd by SAWS invenioryoftiiitkage The Decision does not c^c•olnp»^3^ the Bums

tMcLmc bciiiuae the Board exniesslv aeknowlcdnccl lhal SAW ictanis Ui.it tuckaeo even ihuimh

ii \\*is listed in SAW'h invenioiv



III. CLARIFICA1 ION OF THE AUGUST Jl DECISION IS NOT RF.QUIKF.I)
BECAUSF. IT IS CLEAR THAT SAW CONVEX ED THE S EG MEM (Jl- I RAt K
21 THAT WAS PART OF SAW'S Li'RBOC'K UNFS

PYCO ha.s us facts, .ill wiong in the portion of its Motion relating to 1 lack 21 PYPO

descnbes l"i:ick 21 as "a 780 fool long (ruck ... which goes north duecilv out oflhc foinici

SAW (now PYCQ)yjid ' (Moiion ai 13) PYCO alleges llwl'lhcii.ickagc (in Tuck 21) uhclul

Ini i.ul puiposcb lies between I9lh and 23W Streets, nnmeduilely north ol llic rail v:iid and PYCO

Plant No 1 complex " (Itl} PYCO alleges ihul Tiaek 21 is included in SAW1;, ii.n.k uneniorv,

and \\as p.ud loi bv PYCO (til)

The toiicel I'm is in ic»aid to Tiack 21 are as follows The total length of "I i;n.k 21 ib

.ippiOMiiuitely 3.0HU leer The southern segment ol I'i,ick2l lAtendh l.OSO I'cet liom ilw Vaul

ucai P^TO Pliinl I KI the south piopeity line of Acme Briek Conipanv. »il which point tiaik iy»;

uwncd h^ Acme liuek hegins That l.OSO feet ol f.ick is shaded in yellow un n dutMi m?p Ihai

is Appendix EWL-I oflhc atinohed vciiltcd sialeincnt ol Edwaul W. l.iindicm-Thni seynem nl

Fuck 21 i^ listed in S-\\\ "s mveiiMyol trackage (Motion. Mlaeh. IV) Ihai luickauenabpi'i1

ol SA\V\ 1 uhhock IniCh As snc.Ii, lh.il trackage \\a« rcuutieil lo lx:uin\cved !o PY(.'0

( nniijiy in ilictonicntion in PYC'O's Motion, that tiarkjiie. \vaseun\j\L\l to PYC'O 11 mi

tr.iLk.igc if s|>enfkallv meluded in SAW's deed to PYCO P^ COuuiib ihut tuekaye tixlit\ 'ILC

hum diiy Lliiim lw SAW. Choo-Choo, ut anyone else

'the middle segment ol Tiaek 21 extends touglily 1,000 Peel hetween 2o' and 23'' Slieets

I hat iiiiekayc is owned by Acme Rnek Company PYCO has incoitccih alloyed at p.igr. 14 nf its

- The scyncnl oftiack is shown in twu p:uls ol 780 Peel and 3(J'i led because
p.iiis mo located in separate sections of hind Thai is albo why those two part*, aie hstcil
sepaiiiiclv in the uivcntoiy of SAW trackage (Motion, Attach IV)
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Motion thai Acniu Buck icx'ciilly iccordul a deed "fiom Choo Chuo lot Choo Chun'* piuputv

north of 2ySlieet" The fad is that the deed leccntly iccoideJ by Acme Buck was.i deed

conveyed hy South Plains S\\ itching. Ltd Co 10 Acme Biick in 2[iQ5 thai coveicd the se«incnt

of I'uick 21 soulh of 23|J Sheet to 2ft* Street The middle segment of Tiack 21 is ilearlv owned

hy AUHC Brick Compan> PYCO has no legitimate chum *o iliiii segment ol 'hack 21

Tlicnonhtfin segment ol Ti.uk ?l exicndh between 191'1 .ind 23'' Slice-is "I'MI is ihi-

seuiient ol Hack 21 on wliiih PYCO iecaitl> sioied railcais Tl«il scumcni ul'Tiaik 21 \vj>

cunvoyci1 by Suuih Plains Suitclimu ltd Co to Choo Choo on Apnl 2S. 20iXi Choot'hoo

uppiopnuiely itfqucslcd PYCO to icmovu (he stored milciiis fiom thai scymciii ol'Ti.nk 21

Conveyance ol th;ii scgincni of 1'i.ick 21 lo Choo Choo occunvJ pnoi 10 llic filing of PYCO s

I'ucdci Iniii apphciilion on May ^. 2'HKi PYCO neverihelcss filcil a motion with tin. Boiiul to

iiULilukue th;it coiney.uito That motion was denied in (he August 31 Decision b> vutuool the

Bojul's gcncnc denial ol'any pending motions not specifically discussed (:ii 10) \Vhik- PYt. O

in,iy iuil have i elished thai icsull, it s as cleai a* it c;m he- Hint the Auy.uyi .^ 1 Decision do^s not

pmvulu PYf'O with any loyilim.iie claim to owneislup of the segment of Tiack 21 bLlucon W

and 23'' S'rx.cis Tlini segment of Hack 21 is Icgiiiinulcly owiic.il by Choo C'jmo. nut PYC O

In sum. MIL- August 31 DkCibion is, clear ih/i P\CO ictcivcd the seijipcni ol 1 lack Jl that

it uab entitled to icccive. namdy. the l,0&U-fool segment al the southern end thai was owned In

SAW as pail ol its Lubbock lines at the lime lluu the feeder line application wat> filed 'I hu

August 31 Decision is equally cleai ihnl P^ CO docs not have a legiInnate claim to uxMiciship of

the middle segment of Track 21 tliat had been owned hy Acme Buck Company MIILC 2005, noi

p of the northein segnicnl ol hnck 21 that was owned by Choo Choo Piopciiies. IIIL

.7-



PliEDATF VjiUi3. 2

pi lot to filing o I I he finder liiu.-fipplir.Miun NocKinfiiJliun ol ihc August 31 Decision is

leqi.ircd to reflect those indisputable 'acts

CONCLliSIOIS AND REOUF.STI".IJ RELIEF

W1IFREI ORF, iho Motion should be denied (I) Tor lackofjurisdiciion to the extent ih

n seeks cnfoiccnienl of die Augiibi ^ 1 Decision, and (2; foi die ieasons csplaineil licicm lo the

Ihtil il necks Jaufk-ntion ofllut dccksion

Respect fully s

SOUTH PLAINS SWITCHING. L'lD ff)
P.O Box G42yy
LiibhiK,k,T\?!M64-42'«

Rrflluttnr

"t"l^.»^-*JA I-. l\\l P

THOMAS F McFARLAND
THOMAS T McFARLAND. I1 C
20S South LdSalle Street. Suiie I
Clntago, IL 00604-11 12

(31 2) 20 1-9695 (lax)
mcfaihiml@ftol.coni

-8-



Finance Ducket No 34S%

VERIFIED S'l ATEMENT OF EDWARD W. LANORRTII. P.F

My n.inic is Edwaid \V I andieih I am a Piofessionat Rngmcei. 1 own 1 .mdreih

Engineciing, I I C. which is a i.ulioad uvil enyineeiiiiu tlim thai specializes in design

iiiiiMinciiO'i and maintenance ol ' iaiJroad (nick and sliuUiues I l e f u l a i l y piuvidu estimate*, ul

net liquidation value ol 'u i l tuad ti:u.L u»scts

I iKivehccn imohcd in laihoad Hack nispei.iion. maintenance and valuation lot o\ei ^5

>cais. In Soptcmhci, 2UU6.1 provided a verified statement in thib pioceeJing in hchairofSouih

Plains Swiiching. l.ul Co (S\W) My background ami quahficalioiT* wciosui out mpiorcilci.ul

in lluil blutcnicni

TrnLk 21 is appio\mtaicly 3.3?^) feel long !i is somcimics rt-fcried to as ihc Anno Bi ick

Lend because it tan be used to piovidc service lo Acme Brick Company. Tlnec entities onn

diy i i iKl segments of hack 21

I'YCO OWIH the southern 1 ,uSd leet ofTiack' 21 ihui extends fiom PYCO s Yaid 10 ihc

Miu t l i e i i i mnpeiiy line ul Acme Buck Company Thai I.OSO feet ol Tiaek 21 is shadeil in yjllow

on n station map that i< altachod to my statement as Appendix t\VL-l (A 780-foot poit ion and ^

30d-looi poition o f lhu l segment aio shown sepaiaiely on that Appendix because those poiliin^

jie KxatCil in riificicnt sections oI*land) Th;it 1,080 feel ol Tuck 21 is shown in mv nuvntors

orSA\VTi;ick-a»e(780 loot and »00 feet shown separately) (PYCO Motion, Aliach IV ai 21)

That I .OS') feet of I'uick 21 was included in SA W's Lubbock lines mat wctu icquned u> !)L- sold.

to I'YCO That 1,DSO tccl olTiack 21 was conveyed lo PYCO on Novcmbci LJ, 20U7 by \ i r i u o

nl us inclusion in SAW's ilctd ;ind Bill ofSale to PYCO on that date



diil W L
Page 2

\cnie Buck Company owns (he middle M.gmcni ol Tiack 21 llut extends rou^hk

between ?3|J Mi eel on the noiih .ind 26"' Sncei on ihc south South Plains Sw ikhing. Lrd C'o

tonxtfwil [luii segment oTTi ack 21 to At.me Duck Compjiiy in 2H05 Acme Buck did noi remind

ilut deed MUM] nxem!>

I he nonhcin segment of fuck 21 Unit cxicndb hclwden 2.ilJ Jiul I1)1'1 Siiet-is :.s ownci1 hv

L hoo C IHHI PniperliL's, hu1 (Chun Cht>o) 1 hiil segment of Tuck 21 wns Lon\i:>ed to Chno

Choi) hySiuiili Plains SwiUhin^, Lid Co (SAW) nn Apul 2S, 200(> Tluit convcv.inn.-orcniKd

licloie P^'C1O filed us Iccdci line application

I ho SAW MI! line.-, in Ltihhock Hint ueic sold to PVt 0 lOiisliiuK. a coniijuous unil

SA\V .ilsniiwns ii.icka^c ji Burns. TX that is noLooniiguous to any of the lines in LuhhotA thai

weie sold IheiuekJge in Bums and ihu luiekagc in I uhhock llut was* *oM 10 I'YCOaiL

sep.icited lumi each ollici h\ 13NSI-" main line tutkii^c BuiTib and LuhhoLk aio s<-paiak' and

dis-iinci ^t an OILS riuin*; is listed a-> Sun ion No 422^ m ihtr Officuil Rail\\a> Sialion Index in (he

Official Ktiilmiv Guide Luhhock is lisicd .A Station No 42200 in dial Index
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VERIFICATION

STATE OF NEW MEXICO )
)SS:

COUWY OF BERNALILU) )

EDWARD W LANDRETH. beiog duly sworn on oath, deposes and states that he has

read the foregoing statement, that he knows the contents thereof, and that the facts therein stated

are true and correct.

BDWARDtt. LANDRETH

SUBSCRIBED AND SWORN to
before me this23_ day
of February, 2008.

My Commission Expires: 3|2j
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Hulks H. Mopianiw, Esq
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Gary McLuren. Esq
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